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JOSEPH

H.

PRICE*

The Trade and Tariff Act of 1984:
An Analytical Overview
I. Introduction
On October 30, 1984, President Reagan, in a Rose Garden ceremony at
the White House, signed the Trade and Tariff Act of 1984 (the Act was
frequently referred to in Congress as the Omnibus Trade Bill). In signing
this legislation, the President called it "the most important trade law
approved by the Congress in a decade." 1 U.S. Trade Representative William Brock, who was principally responsible for shepherding the legislation
through the Congress, struck a similar note in his speech during the ceremony, saying that the new law represented "a commitment to our trading
partners and to our people that we stand ready to move forward to insist on
freer and fairer trade." 2 According to Ambassador Brock, the new law
"demonstrates not just a faith in ourselves as a nation of craftsmen, investors, and entrepreneurs, but the belief that only by keeping our markets
open and fighting hard for the opening of similar market opportunities
abroad will we become more competitive and will other nations achieve a
3
full world recovery."
Despite the words of praise noted above, the Trade and Tariff Act of 1984
(hereinafter referred to as the "TEA") is by no means uncontroversial. One
of the major criticisms of the TTA relates to what it did not do. For example,
a number of provisions that would have greatly strengthened the position of
domestic industries seeking relief from imports were dropped at the last
*Mr. Price is a partner in the Washington, D.C. office of Gibson, Dunn and Crutcher where
he specializes in international trade law. He is a member of the District of Columbia Bar.
1. White House Press Release on "Remarks of the President at Signing Ceremony for the
Omnibus Trade Bill," October 30, 1984.
2. As reported in The Bureau of National Affairs' Daily Reportfor Executives, October 31,
1984, pp. L-5 and L-6.
3. Id.
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minute. This was noted by Leonard Santos, International Trade Counsel to
the Senate Finance Committee, when he recently commented that "many
proposals excluded from the TrA can be said to have been settled definitively only until the next Congress convenes." 4 Moreover, recently released
trade statistics indicate that pressures on Congress for protection from
imports are not likely to abate any time soon. These statistics show that
surging imports and stagnating exports produced a record $33.3 billion trade
deficit for the third quarter of 1984, up from $25.7 billion in the second
quarter. On November 8, the Commerce Department reported that the
trade deficit for the first nine months of 1984 was $113.2 billion. This
compares to a trade shortfall of $61.1 billion for all of 1983 and a full-year
deficit of $36.4 billion for 1982. 5
The TTA has also been criticized by those who believe it went too far in
protecting domestic U.S. industries from import competition. For example,
representatives of the EC have already questioned the validity of several
provisions under GATT. Others have complained that so-called technical
changes in the antidumping and countervailing duty laws and in the escape
clause (Section 201 of the Trade Act of 1974) are protectionist in nature and
will increase the burden on imports into the United States. New retaliatory
powers given to the President and the U.S. Trade Representative with
respect to foreign trade practices that are perceived to be unreasonable are
also a cause of concern to some foreign governments and U.S. importers.
Finally, a few trade experts have raised questions over the expanded use of
bilateral trade agreements which they see as a possible threat to multilateral
arrangements and the most-favored-nation principle.
Companies and firms that are involved in international commerce need to
familiarize themselves with the significant changes made by the TTA that
relate to or affect their interests. This is not an easy task in view of the
"omnibus" nature of this piece of legislation. The TTA consists of nine
different titles that cover a wide range of trade matters. In addition to the
important items that were covered, several very significant proposals relating to natural resource subsidies, downstream dumping, and non-marketeconomy countries were excluded. Since these excluded proposals are likely
to be reconsidered by the new Congress, an understanding of what they
would do is also essential.
It is clearly not possible in an article of this nature to discuss each and
every provision of the TTA. Neither is it possible to cover every change that
was made in existing law. What is attempted in the discussion that follows,
however, is to give the reader some idea of the breadth of coverage of the
TTA and to analyze some of its most important provisions. In addition,
4. See Legal Times, November 12, 1984, p. 21.
5. These trade statistics are based on figures released by the Commerce Department's
Bureau of the Census.
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there is also an analysis of some very important proposals that were ultimately omitted from the TTA, but which can be expected to be raised again
in the new Congress.
II. Discussion of Significant Provisions
(Including Proposals That Were Dropped)
A.

TITLE I-TARIFF SCHEDULE AMENDMENTS

1. Duty Rate Reductions

This title incorporates a number of tariff bills that were pending in the
Congress, most of which provided for duty reductions on specific products.
The range of products covered is quite varied and includes such things as
warp knitting machines, fresh asparagus, sulfathiazole, clock radios, hovercraft skirts, watch crystals, and certain benzenoid chemicals (more than
seventy different products are dealt with in total).
2. Classification of Telecommunications Products

In addition to the various duty rate provisions, this title contains revisions
to the tariff schedules with respect to the classification of telecommunications products. The revisions are based on Title II of the Telecommunications Trade Act of 1984 (S. 2618), on which no action was taken during the
last session of Congress. The classification changes are designed to allow
better monitoring of imports of telecommunications equipment and are
seen by many as the first step in an effort to take broader action on such
imports during 1985.
B.

TITLE 11-CUSTOMS AND MISCELLANEOUS AMENDMENTS

1. Country of Origin Marking Requirements

Section 207 requires permanent markings showing the country of origin
for imported pipe, pipe fittings, compressed gas cylinders, and manhole
parts and assemblies. This provision, which was intended to improve the
enforcement of the country of origin marking requirements, may create a
problem for foreign exporters in meeting their U.S. customers' technical
specifications. This result was apparently unforeseen, and an effort is underway to have the Customs Service ("Customs") resolve the problem in its
regulations. In the meantime, arrangements have been made for continued
shipments for 120 days with a stenciled or tagged mark of origin rather than a
stamped mark.
2. Customs Brokers

Section 212 makes comprehensive changes in the regulation of customs
brokers. The modified administrative structure rests on a new definition of
WINTER 1985
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"customs business," which can only be conducted by licensed brokers. New
licensing and disciplinary procedures are also established.
3. Trade Remedy Assistance Office
Section 221 provides for the creation of a Trade Remedy Assistance
Office at the International Trade Commission ("ITC") that would disseminate information to the public on remedies and benefits under the trade
laws, as well as give some guidance on procedures that must be followed. It
also requires that the agencies responsible for administering the principal
trade laws (the Commerce Department, ITC, and the U.S. Special Trade
Representative's Office) provide technical assistance to eligible small
businesses in the preparation and filing of petitions and applications for
remedies and benefits. This latter provision represents another effort by the
Congress somehow to make the trade laws more accessible to small domestic businesses. Given the complicated nature of these laws and the fact that
the agencies administering them cannot become partisans in proceedings in
which they are frequently both the fact-finder and decision-maker, this
provision will probably not make much real difference in the use of the trade
laws by small businesses. A stronger provision, which would have created a
small business advocate at the Commerce Department with the power to
self-initiate antidumping and countervailing duty cases, was rejected by the
House-Senate conferees.
4. Foreign (Canadian)Advertising Expenses
Section 232 was passed as a retaliatory measure against the denial in
Canada of a tax deduction for advertising expenses paid to a U.S. radio or
television station. (Canadian companies have traditionally advertised over
U.S. radio and television stations in order to appeal to customers in certain
border areas.) This section now precludes a tax deduction under U.S. law of
advertising expenses paid to a foreign radio or television station if the
foreign country denies a similar deduction for U.S. advertising.
5. Copper Imports
Section 247 contains a nonbinding "Sense of the Congress" provision
urging the President to initiate negotiations with governments of copperproducing countries to reduce the level of copper imports into the United
States through voluntary restraint agreements. This provision is a watereddown version of the one originally passed by the Senate that would have
required the President to initiate such negotiations. The Senate was reacting
to President Reagan's rejection of such relief for the domestic copper
industry in a recently concluded escape clause proceeding.6 Section 247 also
6. See "Copper Import Relief Determination," 49 Fed. Reg. 35,609 (1984).
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requests the President to submit a report to Congress explaining "(1) the
results of his negotiations; or (2) why he felt it was inappropriate or unnecessary to undertake such negotiations."
6. The Escape Clause
The escape clause, which is set forth in Sections 201-203 of the Trade Act
of 1974, 7 is amended by Sections 248 and 249 of the TTA. Section 249 deals
with the criteria that the ITC is to consider in determining injury. The ITC is
specifically directed to consider an increase in inventory levels maintained
by domestic producers, importers, wholesalers or retailers when assessing
the threat of serious injury. Section 249 also contains an admonition to the
ITC that the presence or absence of any one injury criterion that it is
required to evaluate should not necessarily be dispositive of whether there is
serious injury or the threat of serious injury to a domestic industry. Finally,
Section 249 refers to the term "significant idling of productive facilities" and
makes clear that it "includes the closing of plants or the under-utilization of
productive capacity."
In addition to the specific amendments contained in Section 249, the
House-Senate conferees in their report urged the ITC to disregard domestic
industry profits derived from imports:
The Managers also believe that the Commission should, wherever possible,
exclude profits derived from captive imports from the operations of the domestic
industry. Profits from captive imports do not necessarily reflect the condition of
production operations in the United States. Indeed, the decision of domestic
producers to turn to foreign outsourcing may result in a loss of jobs and consequently have an adverse impact on employment or underemployment .... 8
Section 248 of the TTA amends the procedures whereby Congress may
disapprove an escape clause determination by the President. The new
procedures are designed to conform to the Supreme Court's Chadha9 ruling
by substituting a joint resolution of disapproval, which would require the
President's signature and therefore could be vetoed, for a concurrentresolution, which does not require a presidential signature. In the event that a
presidential determination is overturned by the Congress, the relief originally recommended by the ITC will become effective.
Sections 248 and 249 represent only two of eight major changes that were
sought in the escape clause by the Senate conferees. The Senators were
clearly displeased with the ITC's decision rejecting relief under the escape
clause for the domestic non-rubber footwear industry. They sought major
7. 19 U.S.C. §§ 2251-2253. The escape clause, which deals with fair (as opposed to unfair)
trading practices, may be invoked by a domestic industry claiming serious injury substantially
caused by an increase in imports.
8. H.R. REP. No. 1156, 98th Cong., 2d Sess. 142 (1984).
9. INS v. Chadha, 462 U.S. 919 (1983).
WINTER 1985
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changes that would have strengthened the protections afforded against
imports and which would, according to them, have resulted in a favorable
ITC ruling for the domestic non-rubber footwear industry. The House
conferees, however, were not interested in making major changes at such a
late date, and the result was that only the provisions in Sections 248 and 249
were adopted. The Senate, led by Senator Danforth, who is Chairman of the
Subcommittee on International Trade, can be expected to renew its fight for
additional changes in the escape clause during 1985.

C.

TITLE 111-INTERNATIONAL TRADE AND INVESTMENT

This title, which incorporates into the TIA the so-called reciprocity
legislation previously approved by the Senate on three different occasions,
is very timely in that it increases the President's negotiating authority and
strengthens his powers of retaliation just as preparations are being made for
new GATT discussions on the further opening of national markets to
international trade. Through passage of this title, Congress has clearly put
added pressure on the President to adopt more activist policies on opposing
foreign practices that restrict or impede U.S. exports.
The provisions of this title amend the Trade Act of 1974, which grants the
President the authority to take action against "unjustifiable," "unreasonable," or "discriminatory" practices affecting U.S. commerce.' 0 Pursuant
to the 1974 Act, the President can suspend, withdraw, or otherwise deny the
benefits of trade agreement concessions with the foreign country involved,
or impose duties, fees, and other import restrictions on the products and
services of the foreign country. Action can be initiated on the President's
own motion or upon the recommendation of the U.S. Trade Representative
("USTR") following the filing of a petition by an interested party requesting
relief. The new amendments expand and strengthen the President's authority and powers in important respects as discussed below.
1. Negotiating Authority
New negotiating objectives are mandated for the purpose of (a) reducing
or eliminating barriers or distortions in international trade in services;" (b)
developing rules, including dispute settlement procedures, that will ensure
10. See Section 301 of the Trade Act of 1974, which is codified at 19 U.S.C. § 2411. This
clause may be invoked through apetition to the U.S. Special Trade Representative requesting
that the President take action in response to foreign government practices that are unreasonably or discriminatively restrictive of U.S. commerce. A major purpose is to deal with practices
of foreign governments that affect U.S. exporters' access to foreign markets.
11. The term "services" is defined to include, but is not limited to, the following: banking,
insurance, transportation, communications and data processing, retail and wholesale trade,
advertising, accounting, construction, design, engineering, management consulting, real
estate, professional services, entertainment, education and health care.
VOL. 19, NO. 1
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the free flow of foreign direct investment; and (c) removing impediments to
the export of high technology products. If a reduction of barriers to high
technology exports is not achievable, the President is authorized to obtain
compensation for the effects of such barriers, with particular consideration
given to the nature and extent of foreign governmental intervention affecting U.S. exports of high technology products or investments in high technology industries.
2. ObjectionablePractices and Barriers
The new provisions very carefully enumerate foreign practices and barriers that are considered to be serious impediments to international trade.
The objectionable practices include (a) restrictions on establishing or operating in foreign markets; (b) measures that deny national or most-favorednation treatment or otherwise discriminate in favor of domestic industries
within the foreign country; (c) the imposition of export performance requirements; (d) failure to provide adequate protection for rights in intellectual property (including trademarks, patents, and copyrights); (e) restrictions on the transfer of information into or out of a particular country; (f)
restrictions on the use of data processing facilities within or outside of a
particular country; and (g) measures that facilitate or encourage anticompetitive market practices or structures.
3. Retaliatory Authority
The President's authority to take remedial action against unfair trade
practices is clarified and expanded. Through amendment of Section 301 of
the Trade Act of 1974,12 the President may now exercise his retaliatory
authority with respect to any goods or sector "without regard to whether or
not such goods or sector were involved in the act, policy, or practice
identified" as being unjustifiable, unreasonable, or discriminatory.
With respect to services, the President is given very special powers to take
what is considered to be effective retaliatory action. He can restrict the
terms and conditions, or deny the issuance, of any license, permit, order, or
other authorization issued under the authority of federal law that allows a
foreign supplier of services access to the U.S. market in the service sector
concerned. With this power the President can set aside a federal regulatory
agency license, permit, or order. Such action can only be taken by the
President, however, with respect to service sector access authorizations
granted, or applications therefor pending, on or after the date on which a
petition complaining of the particular barrier is filed or a determination to
initiate an investigation with respect to such barrier has been made by
USTR.
12. 19 U.S.C. § 2411.
WINTER 1985
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In addition to the increased powers given the President, the authority of
USTR is also expanded. USTR can now initiate investigations of possible
unfair trade practices on its own, rather than waiting for the President to
take action or for a petition to be filed by an interested party. Of even more
importance, USTR can act on its own to impose duties or other import
restrictions (including exclusion from entry) on the products or services of
countries imposing export performance requirements. This direct grant of
authority to USTR rather than to the President is designed to expedite
action.
4. High Technology Duty Reductions
In furtherance of his negotiating authority relating to high technology
products, the President is empowered for a five-year period to reduce or
eliminate duties on the following high technology products: (a) transistors
(TSUS Item No. 587.70), (b) diodes and rectifiers (TSUS Item No. 687.72),
(c) monolithic integrated circuits (TSUS Item No. 687.74), (d) other integrated circuits (TSUS Item No. 687.77), (e) other components (TSUS Item
No. 687.81), (f) parts of semiconductors (TSUS Item No. 687.85), and (g)
parts of automatic data processing machines and units thereof (TSUS Item
No. 676.52) other than parts incorporating a cathode ray tube.
5. Reports and Studies
Within one year after date of enactment of the TTA, USTR is required to
submit to the House Ways and Means Committee and the Senate Finance
Committee a report on trade barriers to U.S. exports. The report is to be
revised and updated annually. It must contain a comprehensive inventory of
acts, policies, and practices that constitute barriers to, or distortions of, U.S.
exports of goods or services or foreign direct investment. USTR must
include in this report "information with respect to any action taken (or the
reason for no action taken) to eliminate any act, policy, or practice identified" in the report.
The Secretary of Commerce is charged with responsibility for collecting
information and developing a data base on a wide variety of matters relating
to services, including (a) policies of foreign governments toward service
industries, (b) federal, state and local regulation of both foreign and U.S.
suppliers of services, (c) the adequacy of current U.S. policies to strengthen
the competitiveness of U.S. service industries, including export promotion
activities, (d) tax treatment of services, (e) antitrust policies relating to
services, and (f) treatment of services under international agreements.
Beginning in 1986, the Secretary of Commerce is required to file reports
with the Congress, on not less than a biennial basis, analyzing the information that has been collected.
VOL. 19, NO. 1
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TITLE IV-TRADE WITH ISRAEL

The President's basic tariff negotiating authority, provided in the Trade
Act of 1974, expired in 1979. However, under current law the President may
negotiate agreements harmonizing, reducing, or eliminating nontarifftrade
barriers. Statutes set out detailed procedures governing the timing and form
in which these agreements are to be submitted to Congress for consideration. The President must notify Congress at least ninety days before the
agreement is concluded, and, after negotiations are complete, submit a draft
and explanation of the agreement as well as proposed implementing legislation. Congress must generally approve or disapprove the agreement within
sixty days after its submission.
Title IV restores the President's authority to negotiate tariff agreements
subject to this basic procedural framework, with some modifications. Israel
is granted preferential treatment. Tariff agreements negotiated with Israel
are not subject to the ninety-day advance notification provision. The President may also enter agreements for tariff reductions with other countries if
negotiations are requested by other countries, and if the President notifies
Congress of those negotiations at least one hundred fifty days before the
President enters into any agreement (i.e., sixty days before the usual ninetyday advance notification provision is triggered). Failure to follow these
requirements in negotiations with other countries will preclude the sixty-day
period of expedited consideration.
The Senate had originally included Canada with Israel for special consideration. In conference, however, apparently because Canada has been
involved in a number of minor trade disputes with the United States during
the last several years, it was decided to treat Canada as any other country
seeking free trade zone status.

E.

TITLE V-GENERALIZED SYSTEM OF
PREFERENCES

("GSP")

RENEWAL

Extension of the GSP program was a major goal of the Administration. Its
great interest in this aspect of the legislation was probably one of the major
reasons that the TTA was put together and passed in the waning hours of the
last Congress. Renewal of GSP was opposed by organized labor, which
actively attempted to scuttle the program. In addition, the Administration
had to fight off efforts in the House to exclude the three biggest users of
GSP-South Korea, Taiwan, and Hong Kong. 13 Final passage was considered essential by the Administration as evidence of its continuing com-

13. To put overall usage in perspective, it should be noted that GSP imports accounted for
approximately 4 percent of total U.S. imports and only.5 percent of U.S. consumption in 1983.
WINTER 1985
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mitment to assist the economic growth of developing countries through
liberal trade policies.
This title extends the GSP program for another 81/2 years, through July 4,
1993. In addition to the extension, several significant modifications were
made in the program. They are discussed below.
1. Duty-Free Treatment
The following new provision has been added as a fourth criterion for the
President to consider in determining whether to extend duty-free treatment
to eligible articles: "the extent of the beneficiary developing country's
competitiveness with respect to eligible articles." In addition, the italicized
language has been added to the first criterion: "the effect such action will
have on furthering the economic development of developing countries
14
through the expansion of their exports.'

2. Country Eligibility Criteria
Hungary has been deleted from the list of ineligible countries, thereby
making articles imported from Hungary eligible for GSP treatment.
The list of mandatory criteria rendering a country ineligible for GSP
treatment, unless the President makes a national interest waiver determination, has been increased by the addition of the following provision: "if such
country has not taken or is not taking steps to afford internationally recognized worker rights to workers in the country (including any designated zone
in that country)." The term "internationally recognized worker rights" is
defined to include
(A) the right of association; (B) the right to organize and bargain collectively; (C)
a prohibition on the use of any form of forced or compulsory labor; (D) a
minimum age for the employment of children; and (E) acceptable conditions of
work with respect to minimum wages, hours of work, and occupational safety and
health.

This fairly strict language in the law is softened somewhat by the comment in
the Conference Report that,
[i]t
is the intention of the Conferees that this definition of internationally recognized worker rights be interpreted to be commensurate with the development
level of the particular country. 15

The factors that the President is to take into account in designating a
country a GSP beneficiary (the so-called discretionary criteria) have also
14. The other two criteria as set forth in 19 U.S.C. § 2461 are "(2) the extent to which other
major developed countries are undertaking a comparable effort to assist developing countries
by granting generalized preferences with respect to imports of products of such countries; and
(3) the anticipated impact of such action on United States producers of like or directly
competitive products."
15. H.R. REP. No. 1156, 98th Cong., 2d Sess. 157 (1984).
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been expanded. The President is now to consider the following additional
factors: (a) the extent to which such country has given assurances that it will
refrain from engaging in unreasonable export practices (this appears to have
been aimed at Chile and other copper-producing countries in the hope that
they would restrain their copper exports and that world price levels would
rise); (b) the extent to which the rights to intellectual property (including
patents, trademarks, and copyrights) are protected (this appears to have
been aimed at combatting counterfeited goods); and (c) the extent to which
such country has taken action to reduce trade-distorting investment practices and policies (including export performance requirements), and to
reduce or eliminate barriers to trade in services.
3. Ineligible Articles
Footwear, handbags, luggage, flat goods, work gloves, and leather wearing apparel are added to the list of ineligible articles, which already included
the following: textiles, watches, import sensitive electronics, steel and glass
products and any other article designated "import sensitive."
4. Graduation
New competitive need limitations are established that require all countries currently eligible for GSP treatment to be limited to the lesser of a $25
million import maximum, or 25 percent of total imports, with respect to an
eligible product by January 4, 1987. The $25 million limit is based on the
value of the dollar in 1974. Currently the competitive need limit is $50
million in 1974 dollars (equivalent to $57.7 million in 1983) or 50 percent of
the total product imports. The President is given authority to raise the
competitive need limitation back up to $50 million (in 1974 dollars) or 50
percent of imports or more in 1987 if he determines that it is in the United
States "national economic interest" to do so and that no U.S. industry is
likely to be hurt by the increase. The President may authorize an increase
greater than the $50 million or 50 percent limit only where (a) there has been
an historical preferential trade relationship with the country in question, (b)
there is an economic treaty or trade agreement in force with such country,
and (c) such country does not discriminate against, or impose unjustifiable
or unreasonable barriers to, U.S. commerce.
An overall restriction is placed on this waiver authority, however, which
limits such increases to no more than 30 percent of the total value of GSP
imports registered in the preceding year. Additionally, no more than half of
the 30 percent waiver authority can be used for countries that have shipped
more than 10 percent of total GSP products in the prior year or have a per
capita gross national product above $5,000. The most recently published
World Bank statistics, which are for 1982, show that Israel, Hong Kong,
Singapore, and Trinidad and Tobago fall within the latter criterion, that is,
WINTER 1985
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they have per capita GNP's exceeding $5,000. On the other hand, Taiwan,
South Korea, and Hong Kong would come within the 10 percent criterion.
The new provisions in this title also establish a procedure whereby a
determination is to be made when a country's per capita gross national
product reaches or exceeds $8,500. Such countries are to be graduated from
GSP treatment by the end of the two-year period following that determination. Benefits for these countries, however, will automatically be reduced to
the $25 million or 25 percent level following such determination. The $8,500
cut-off level is to be indexed each year by 50 percent of the annual change in
the U.S. gross national product. It appears that currently no GSP-eligible
country is above the cut-off level.
5. Least Developed Developing Countries
Countries that are determined by the President to be "least developed
developing countries" are exempted from competitive need limits. Such
countries are also exempted from the 50 percent import penetration limit
with respect to articles not produced in the United States as of January 1 of
the year in which the 50 percent penetration was achieved. Finally, the level
for "de minimis" barriers was raised from an import value of $1 million to $5
million.
F.

TITLE VI-AMENDMENTS TO THE ANTIDUMPING AND
COUNTERVAILING DUTY LAWS

The two principal import relief laws that deal with unfair trading practices
are the antidumping and countervailing duty statutes. 1 6 The substantial
trade deficits of the past few years have adversely affected many domestic
industries which, as a result, have sought to strengthen the protections
afforded against unfairly priced or subsidized imports by these two laws.
After it appeared that Congress might actually pass a trade bill before
adjourning, a number of proposals were made for changes in the antidumping and countervailing duty laws. The Administration opposed major modifications that it felt would skew the trade remedy program too far in the
protectionist direction. The Administration's spokesman, U.S. Trade Rep16. 19 U.S.C. §§ 1671-1677g. Under the antidumping law, it is an unfair trade practice for a
foreign producer to sell a product in the United States at a lower price (ex factory) than that

product is sold in the producer's home market when such sales injure, threaten to injure, or
impede the establishment of a domestic industry. Under the countervailing duty law, it is an
unfair trade practice for a foreign government to subsidize a product that is exported to the
United States. In cases where the product comes from a country that has signed the GATT
Subsidies Code or has given a comparable undertaking, injury to the domestic industry caused
by the subsidized product must also be shown. For detailed analyses of the amendments to the
AD/CVD laws, see Bello & Holmer, The Trade and Tariff Act of 1984: PrincipalAntidumping
and ContervailingDuty Provisions, 19 INT'L LAW (forthcoming Spring, 1985).
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resentative Brock, strongly opposed and was ultimately successful in convincing Congress to drop provisions relating to so-called natural resource
subsidies and to downstream dumping. On the other hand, some compromise was necessary if the Administration was to get the much-sought-after
GSP extension and Israel free trade legislation. As a result, a comprehensive series of changes in the antidumping and countervailing duty laws were
adopted that, taken as a whole, should substantially improve the position of
domestic industry petitioners seeking duties against dumped or subsidized
imports. These changes, as well as the major proposals that were rejected
for purposes of the TTA but are likely to be reconsidered in the new
Congress, are discussed below.
1. Changes that Were Adopted
(a) Clarification of Coverage
The antidumping law refers to merchandise that is "sold" and the countervailing duty law refers to merchandise that is "imported." This amendment makes clear that cases under both laws may be filed on the basis of sales
for future delivery, irrevocable offers, likely sales, and leasing arrangements
that are the equivalent of sales, as well as on the basis of imports that have
already occurred.
(b) Settlement Agreement Authority
An antidumping or countervailing duty investigation may currently be
suspended at any time before a final determination if the government of the
subsidizing country agrees, or exporters who account for substantially all of
the imports of the subsidized or dumped merchandise agree (1) to eliminate
the subsidy entirely or to offset completely the amount of the net subsidy on
exports to the United States within six months after the suspension; (2) to
raise the price completely to eliminate any dumping margin; or (3) to cease
exports of the merchandise to the United States within six months after the
suspension. 17 New amendments to this settlement authority (1) require
verification when the basis of a settlement agreement is an "offsetting" tax
or other important government action to eliminate subsidies or dumping;
(2) require the consideration of various public interest factors and comments from interested parties before an antidumping or countervailing case
may be terminated or suspended on the basis of a quantitative restriction
agreement; (3) authorize the unilateral termination of cases self-initiated by
the Commerce Department; and (4) require notification of the Commissioner of Customs if evidence is found of an intentional violation of a
quantitative restriction agreement.

17. 19 U.S.C. §§ 1671c and 1673c.
WINTER 1985
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(c) Consultations Relating to Quantitative
Restriction Agreements
Commerce or the ITC will review suspension agreements whenever information or a request is received showing changed circumstances sufficient
to warrant a review. If the ITC determines that a suspension agreement no
longer eliminates completely the injurious effect of imports, Commerce and
the ITC will proceed with the investigation as if the agreement had been
violated on that date. Previously there was no provision of law requiring
negotiations to eliminate the dumping margin or subsidy while the agreement was in effect, or requiring the imposition of antidumping or countervailing duties upon its expiration equal to any remaining injurious dumping
or subsidy. Amendments were adopted that require the President, within
ninety days after any quantitative restriction agreement becomes effective,
to enter into consultations seeking to eliminate or reduce the dumping or
subsidy. Moreover, antidumping or countervailing duties in the amount of
any residual dumping margin or subsidy may now be applied to injurious
imports as a replacement for the quantitative restriction agreement if it
expires.
(d) Persistent Dumping Procedure
There has been no formal requirement that Commerce monitor imports
of products subject to existing antidumping duty orders to determine
whether self-initiation of cases against additional suppliers is warranted. An
amendment was adopted providing for such monitoring for a period of up to
one year if (1) more than one antidumping duty order is in effect with respect
to the particular product; (2) in Commerce's judgment there is reason to
believe or suspect "an extraordinary pattern of persistent injurious dumping
from one or more additional supplier countries"; and (3) in Commerce's
judgment such extraordinary pattern is causing a serious commercial problem for the domestic industry. If, during such a period of monitoring,
Commerce determines that there is sufficient information to commence an
investigation relating to an additional supplier country, it is directed to
self-initiate such an investigation immediately.
(e) Upstream Subsidies
The term "subsidy" has never been explicitly defined to include or exclude subsidies bestowed on products at prior stages of manufacture or
production, although recent countervailing duty determinations by the
Commerce Department have indicated some degree of coverage of subsidies at prior stages of manufacture or production. Through amendment,
Congress has attempted to address upstream subsidies by building on existing law. The basic test adopted is whether the subsidization of a significant
input or component of the exported product enables the manufacturer of the
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exported product to purchase that input or component at a lower price than
the manufacturer would otherwise pay for the product in an arm's length
transaction. To the extent that it does, the value of this upstream subsidy
may be added to the overall benefit that will be countervailed. Explicit
statutory recognition of upstream subsidies is obviously designed to improve
the protection afforded to domestic industries under the countervailing duty
law, but the value to petitioners will ultimately depend on how this concept
is implemented by the Commerce Department.
(f) Cumulation
In making its injury determinations in antidumping and countervailing
duty cases, the ITC is required to assess both the volume of imports of the
18
product under investigation and the consequent effects of such imports.
Over the years, in situations where the ITC has had before it cases involving
imports of the same product from several different countries, the question
has arisen whether the ITC must look at each case separately or whether it
can consider the "cumulative" impact of all of the imports in question. This
issue has been dealt with in the past on a case-by-case basis with each
Commissioner making his or her own decision whether to cumulate. Under
the new provisions added by amendment, the ITC must cumulate imports
from various countries if the following three conditions are met: (1) the
imports are subject to investigation, (2) the imports compete with each
other and with the domestic like product, and (3) the imports are marketed
within a reasonably coincidental period.
The new mandatory cumulation provision clearly benefits domestic industry petitioners in that the ITC is now more likely to find injury in situations
where various countries each account individually for a small percentage of
total U.S. market penetration. Some Administration officials have expressed concern about this new provision, based in part on the fear that
domestic industries may use the change in the law to file cases against foreign
countries that might not be winnable if they were taken up one by one.
There are even indications that the Administration might seek repeal of the
cumulation provision in the new Congress.
(g) Threat of Material Injury Criteria
The ITC does not have to find actual material injury to a domestic
industry, but may make an affirmative determination on the basis of a threat
of material injury to the relevant domestic industry.19 Congress believes that
the "threat" ground for an affirmative determination should be taken very

18. 19 U.S.C. § 1677(7)(B).
19. 19 U.S.C. §§ 1671d(b)(1)(A)(i) and 1673(2)(A)(ii).
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seriously, as the following language from the House-Senate Conference
Report evidences:
The Managers believe that an effective threat of material injury provision is a vital
element of the antidumping and countervailing duty laws of the United States.
The purpose
of the threat provision is to prevent actual material injury from
2
occurring. 0
As a result of this congressional concern, the following specific new
criteria have been added for the ITC to consider in determining whether
there is a threat of material injury to a domestic industry: (1) the nature of
the subsidy involved in countervailing duty cases, particularly whether it is
an export subsidy; (2) any increase in production capacity or existing unused
capacity likely to result in a significant increase in exports of the merchandise; (3) any rapid increase in the U.S. market penetration and the likelihood that such penetration will increase to an injurious level; (4) the
probability that imports of the merchandise will enter the United States at
prices that will have a depressing or suppressing effect on domestic prices;
(5) any substantial increase in inventories of the merchandise in the United
States; (6) the presence of underutilized capacity for producing the merchandise in the exporting country; and (7) the potential for product shifting
among production facilities.
(h) Interested Parties
An amendment was adopted expanding the definition of interested party
so that antidumping and countervailing duty petitions may be filed by
coalitions of firms, unions, or trade associations in which a majority of the
individual members would have standing. The House-Senate Conference
Report sums up the purpose of this amendment:
The purpose of the amendment is to broaden the class of an interested party which
has standing to file petitions under the countervailing duty or antidumping laws.
This standing requirement would be met as long as a majority of the combined
membership of the coalition individually meets the standing requirements under
present law and represents the industry producing the like product. This provision
is intended to overturn the decision of the Court of International Trade in
Matsushita Electrical Co. v. United States, 529 F. Supp. 664 (CIT 1981).21
(i) Simultaneous Investigations
Antidumping and countervailing duty investigations follow their own
separate timetables, and each requires its own injury hearing and determination by the ITC. Under the new amendments, if investigations are
initiated pursuant to both laws within six months of each other with respect
to the same merchandise from the same country, only one ITC injury
20. H.R. REP. No. 1156, 98th Cong., 2d Sess. 174 (1984).
21. Id. at 175.
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hearing would be required. In addition, where a countervailing duty investigation is initiated simultaneously with an antidumping investigation on the
same merchandise from the same country or countries, Commerce is required, if requested by the petitioner, to extend the date for the final
countervailing duty determination to the date of the final antidumping
investigation.
(j) Verification
An amendment was adopted providing for an expedited procedure, upon
waiver of verification, for preliminary determinations in countervailing duty
cases. This is consistent with the procedure that has been available in
antidumping cases.
Verification of information submitted in connection with annual administrative reviews of outstanding antidumping and countervailing duty orders
was also addressed by way of amendment. Pursuant to Section 618, verification of such information is required if requested by an interested party,
with the qualification that "no verification was made ...

during the two

immediately
preceding reviews" unless "good cause for verification is
22

shown.

,

(k) Judicial Review
All interlocutory judicial reviews by the U.S. Court of International
Trade during the course of antidumping and countervailing duty investigations are eliminated. All challenges to agency determinations are to be
combined and reviewed by that court after final agency action has been
taken. Any agency action that specifically excludes any company or product
may, at the option of the appellant, be treated as a final negative determination and be appealed within thirty days of publication. There is also an
amendment which clarifies that a final affirmative determination by Commerce may be contested when the appeal challenges a negative determination ly the ITC predicated on the size of the dumping margin or net subsidy.
(1)Assessment of Countervailing Duties
In an effort to lessen the burden on Commerce that results from having to
implement company-specific rates, an amendment was adopted allowing
Commerce presumptively to apply a countervailing duty order on a countrywide basis. A countervailing duty order may still provide for differing rates,
however, where either Commerce determines that there is a significant
differential between companies receiving subsidy benefits or a state-owned
enterprise is involved.
22. Note that the statutory language is different from that reported in Conference Report,
see id., at 77.
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(m) Annual Administrative Reviews

Administrative reviews, updating dumping and subsidy amounts, have
been required at least once during each twelve month period following
publication of an antidumping duty or countervailing duty order. 23 An
amendment was adopted changing that procedure so that such annual
administrative reviews will be conducted only upon request. The purpose of
this change is to limit the number of reviews in cases in which there is little or
no interest, thus reducing the burden on petitioners and respondents, as well
as on the Commerce Department. This change should also facilitate the
revocation of orders that are no longer of interest to domestic interested
parties.
(n) Revocation
An amendment was adopted tightening revocation procedures by specifically placing on the party seeking revocation of an antidumping order the
burden of persuading the ITC that in light of changed circumstances revocation of the order will not result in material injury or threat of material injury
to the domestic industry. In taking this action, Congress was reacting to the
Court of International Trade's decision in the Matsushita case, 24 which
overruled the ITC's determination that the domestic television industry
would be threatened with material injury if the antidumping duty order on
Japanese television sets were revoked. The court held that the ITC's review
"failed to establish the continuing need for the injury determination,"
reasoning that "when the continued necessity for the antidumping duty is
placed in question by a change in circumstances, the review required by
section 751 (b) must either find reason for continuation of the duty or lead to
revocation." According to the House-Senate conferees, "the Matsushita
decision incorrectly places the burden of persuasion on the domestic
industry." '25 The conferees make clear that the language being added is
intended to place that burden on the party seeking revocation "in the sense
that at the end of the investigation,26the ITC must be convinced that revocation of the order is appropriate."
(o) Conditional Payment of Countervailing Duties
When an antidumping duty order is outstanding with respect to particular
merchandise, a prior deposit of estimated antidumping duties must be made
with Customs on all entries or removal from warehouse of that merchandise. 27 An amendment was adopted adding a similar provision requiring that
23.
24.
25.
26.
27.

19 U.S.C. § 1675.
Matsushita v. United States, 569 F. Supp. 853 (CIT 1983).
H.R. REP. No. 1156, 98th Cong., 2d Sess. 182 (1984).
Id.
19 U.S.C. § 1673g.
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estimated countervailing duties be deposited with respect to merchandise
subject to a countervailing duty order.
(p) Adjustments Study
The Secretary of Commerce is required to undertake a study of current
practices that are applied in making adjustments to purchase price, exporter's sales price, foreign market value, and constructed value in determining
dumping duties. This study must be completed within one year and is to
include the Secretary's recommendations on the need to simplify current
adjustment practices.
(q) Special Provision for Grape Growers
For a period of two years, grape growers are given standing to file
antidumping or countervailing duty petitions against wine imports even
though grapes are not a "like product" to wine. This provision remains
controversial, even though it is substantially weaker than the Senate proposal that would have allowed any and all raw agricultural producers to have
the same benefits as the grape growers. The Commission of the European
Community has already indicated that it believes this provision violates
international trade rules by broadening the definition of the wine industry
for purposes of antidumping and countervailing duty cases.
28
2. Provisions that Were Not Adopted
(a) Natural Resource Subsidies
The Trade Remedies Reform Act (H.R. 4784), which was passed by the
House of Representatives, specifically targeted natural resource subsidies.
Under that bill, a natural resource subsidy would exist when a natural
resource price controlled or regulated by a government (1) is lower for
domestic use than the export price or the fair market value, (2) is not freely
available to U.S. purchasers for export, and (3) constitutes a significant
component cost of the product under investigation. According to the House
Ways and Means Committee staff, the drafters of this provision were
particularly concerned with Mexico. Although an upstream subsidies provision was included in the T-A, this specific effort to allow domestic industries
to obtain countervailing duties based on foreign supplies of cheap natural
resources was narrowly defeated when Senate conferees narrowly voted to
delete (4-3), and the House conferees receded to their view. Knowledgeable observers expect a renewed push, under the leadership of Russell
Long, the ranking Democrat on the Senate Finance Committee, to pass this
provision in the new Congress in 1985.

28. For an analysis of the unadopted provisions, see Holmer & Bello, The Trade and Tariff
Act of 1984: The Road to Enactment, 19 INT'L LAW. (Winter 1985).
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(b) Downstream Dumping
Both Senate and House bills contained provisions on so-called downstream dumping (which more accurately should be referred to as upstream
dumping). For downstream dumping to occur under these proposals, a
component used in the manufacture or production of merchandise must
have been purchased at a price below its foreign market value-that is, the
purchase price of the component must be lower than its generally available
price in the country of manufacture or the generally available price must
have been artificially depressed by subsidy. The amount attributable to
downstream dumping would be added to the countervailing or antidumping
duty on the final product. Although the Administration was successful in
eliminating such a provision from the TTA, proposals on downstream
dumping are expected to be reintroduced in the new Congress in 1985.
(c) Non-Market-Economy Countries
With increased trade between the United States and certain communist
countries during the last few years, most notably the People's Republic of
China, which was granted most-favored-nation trading status, the question
has arisen of how best to determine home market prices in antidumping
cases involving these countries. There has evolved a special procedure for
so-called non-market-economy countries which rejects pricing data from
these countries themselves as being inherently unreliable and makes use of
surrogate country pricing data or constructed value. 29 This procedure has
been criticized as lacking in predictability (there can be great differences in
results depending on what surrogate country is used) and putting a substantial burden on the Commerce Department and the parties. The trade bill as
passed by the Senate contained a provision addressing this issue that would
have established a dumping trigger price equal to the trade weighted average price of foreign market economy producers, excluding any that had
been found to be dumping or benefiting from subsidies and excluding U.S.
producers. The Administration opposed this approach as being too protectionist and was successful in getting it eliminated from the TTA. The
problem of how best to deal with non-market-economy countries remains,
however, and Congress will undoubtedly be presented with a variety of
proposals in 1985.
G.

TITLE VII-APPROPRIATIONs AUTHORIZATIONS

This title authorizes the following appropriations for fiscal year 1985:
(1) ITC $28,410,000; (2) U.S. Customs Service $686,399,000, of which
29. U.S.C. § 1677b(c). For a comprehensive article on this subject, see Horlick & Shuman,
Nonmarket Economy Trade and U.S. Antidumping/CountervailingDuty Laws, 18 INT'L LAW.
807 (1984).
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$28,070,000 is for operation of the air interdiction program and no more
than $11,000,000 can be used for "Operation Exodus" and related export
control programs; and (3) USTR-$14,179,000.
H. TITLE VIII-STEEL
1. Enforcement Authority

This title provides the President with the needed authority to enforce
quantitative limitations, restrictions, and other terms that may be contained
in bilateral steel agreements negotiated with steel-exporting nations. As a
specific enforcement tool, the President may require valid export licenses as
a condition for entry of foreign steel into the United States. President
Reagan had earlier announced that he would be seeking to reduce steel
import penetration levels to 18.5 percent (excluding semifinished steel).
Included in this title is a nonbinding "Sense of the Congress" provision that
the market share of steel imports should be in the range of 17 to 20.2
percent.
2. Annual Renewal Criteria

For a period of five years the President's enforcement authority is subject
to annual renewals upon presidential determinations that the major U.S.
steel companies, taken as a whole, have committed substantially all of their
net cash flow from steel operations to reinvestment and modernization of
their steel operations and worker retraining programs and have taken
sufficient action to maintain their international competitiveness. The President must also determine that each of the major U.S. steel companies,
during the applicable twelve month period, has committed not less than one
percent of net cash flow to worker retraining. This latter requirement may
be waived by the President if he finds that unusual economic circumstances
exist with respect to a particular company. According to the House-Senate
Conference Report, "[tihis waiver authority is not designed to allow companies to avoid the 1% retraining commitment, but is designed to allow the
President's general enforcement authority to renew for another year when
unusual economic circumstances justify a particular company's commitment
30
of less than 1% of net cash flow to retraining.,
I.

TITLE IX-WINE

This title, which is based on similar provisions in both House and Senate
bills, requires USTR to designate major wine-trading countries that are
significant potential markets for U.S. wine and maintain tariff and nontariff
30. H.R. REP. No. 1156, 98th Cong., 2d Sess. 203-204 (1984).
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barriers to (or other distortions of) U.S. wine trade. USTR must then
consult with each of these countries to seek reduction or elimination of its
barriers or other distortions of trade in U.S. wine. The President is required
to take retaliatory action, "if appropriate," under Section 301 of the Trade
Act of 197431 if USTR's consultations do not result in a reduction of
barriers. Within thirteen months after the TTA becomes law, the President
is required to submit a report to the House Ways and Means Committee and
the Senate Finance Committee that will include (1) a description of each
trade barrier found, (2) an assessment of the extent to which each barrier is
subject to a trade agreement, (3) actions taken to eliminate or reduce such
barriers (including the reasons therefor), and (4) recommendations to the
Congress on any additional authority or actions that are necessary or
appropriate.
The Commission of the European Community has taken strong exception
to these special wine provisions. According to the Commission, such provisions, aimed at achieving reciprocity in a single sector by means of protectionist pressures against U.S. imports of wine from the EC, are "contrary to
the very concept which is the foundation of the open trading system established in the framework of the GATI, namely the concept of overall
reciprocity." 32 Representatives of the Commission
have hinted at EC re33
taliation against U.S. agricultural products.
In addition to the trade barrier provisions, this title authorizes the use of
$175 to $190 million of Commodity Credit Corporation funds to promote
wine export activities.
III. Conclusion
The TTA is both complex and comprehensive, and the changes that it
effects in existing laws will undoubtedly have a substantial impact on international trade. Importers, exporters, foreign producers and domestic firms
that compete with imports must all be concerned with the TTA and how it
will affect their operations and business. Moreover, if substantial U.S. trade
deficits persist, as they presently give every indication of doing, the TITA
could be only the first step in a series of congressional actions responding to
that deficit. In sum, the legal situation in the United States with respect to
international trade matters is uncertain and changing, and there should be
substantial opportunities as well as dangers for those with a stake in the
outcome.

31. 19 U.S.C. § 2411.
32. As reported in the Bureau of National Affairs' INT'L TRADE REP., Vol. 1, p. 561, (Nov. 7,
1984).
33. Id.
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